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DOCKET NO: W-02113A-07-0551IN THE MATTER OF THE APPLICATION
OF CHAPARRAL CITY WATER
COMPANY, INC., AN ARIZONA
CORPORATION, FOR A
DETERMINATION OF THE FAIR VALUE
OF ITS UTILITY PLANT AND
PROPERTY AND FOR INCREASES IN
ITS RATES AND CHARGES FOR
UTILITY SERVICE BASED THEREON.

MOTION FOR RECONSIDERATION
BY THE COMMISSION OF
PROCEDURAL ORDER STAYING
RATE APPLICATION
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Applicant Chaparral City Water Company, Inc. ("Company") hereby moves for

reconsideration of the Procedural Order ("Order") issued on January 22, 2008 in this

docket. A copy of the Order is attached as Tab A. The Order indefinitely stays the

Company's application for rate increases, filed on September 26, 2007, and found

sufficient by the Utilities Division ("Staff") on October 26, 2007. The Order concludes

that the Company's 2007 rate application should be suspended until the remand

proceeding is completed. The Company asks that the Commission reconsider and reverse

the Order, which violates both the Arizona Constitution and the Commission's rules, and

allow the Company's application to proceed in accordance with the Commission's rule

governing rate applications, A.A.C. R14-2-103.

The Company's 2007 rate application has been suspended through no fault of the

Company, but instead because of the pendency of another proceeding ordered by the

Court of Appeals in Chaparral City Water Co. v. Ariz. Corp. Comm'n, No. l CA-CC 05-
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002, de cide d on Fe brua ry 13, 2007. In  tha t ca s e , the  Court ru le d tha t the  Commis s ion

viola te d the 'Arizona  Cons titu tion whe n it de te rmine d the  Compa ny's  ope ra ting income

us ing the  origina l cos t ra te  ba s e  ins te a d of the  fa ir va lue  ra te  ba s e  in the  Compa ny's  prior

ra te  ca s e , de cide d  in  2005 . S e e  De c is ion  No . 68176  (S e p t. 30 , 2005). The  Court

re ma nde d tha t ca s e  to the  Commis s ion for furthe r proce e dings  cons is te nt with its  de cis ion

Th e  C o m p a n y re s p e c tfu lly s u b m its  th a t,  in  s u m m a ry, th e  Ord e r vio la te s  th e

Commis s ion's  rule s  a nd is  unla wful in the  following re s pe cts

( l ) Th e  Ord e r vio la te s  th e  C o mp a n y's  co n s titu tio n a l rig h ts . Th e  Ariz o n a

Cons titution gua ra nte e s  the  Compa ny the  right to s e e k a  de te rmina tion of the  fa ir va lue  of

its  prope rty de vote d to public s e rvice  a nd ra te s  tha t produce  a  re a s ona ble  ra te  of re turn

the re on. S e e  Ariz. Corp. Comm 'n v. Ariz. P ub. S e rv. Co., 113 Ariz. 368, 370, 555 P .2d

326 , 328  (1976) (a  u tility "is  e n title d  to  a  re a s ona b le  re tu rn  upon  the  fa ir va lue  o f its

prope rtie s  "), Sca re s  v. Ariz. Corp. Comm 'n, 118 Ariz. 531, 533-34, 578 P .2d 612, 614-15

(App. 1978) ("ra te s  ca nnot be  cons ide re d jus t a nd re a s ona ble  if the y fa il to  produce  a

re a s ona ble  ra te  of re turn")

The  Orde r conclude s  tha t inde finite ly s ta ying the  Compa ny's  a pplica tion doe s  not

viola te  this  right be ca us e  the  outcome  of the  a pplica tion is  unce rta in. S e e  Orde r a t 7-8

The  right tha t is  viola te d, howe ve r, is  not the  right to a  pa rticula r outcome , but the  right to

s e e k ra te  a djus tme nts . Tha t is  the  e s s e nce  of due  proce s s . An  in d e fin ite  s ta y o f th e

Compa ny's  a pplica tion - which ha s  be e n found s ufficie nt unde r the  Commis s ion's  rule

viola te s  tha t right. It is  e quiva le nt to  fre e zing the  Compa ny's  ra te s  a s  a  pe na lty for the

Court's  re ma nd

(2) The  Orde r viola te s  the  Commis s ion's  rule  a ddre s s ing the  e ffe ct of re ma nd

proce e dings. The  curre nt ve rs ion of the  Commis s ion 's  rule  gove rning ra te  a pplica tions

A.A.C . R 1 4 -2 -1 0 3 , wa s  a d o p te d  b y th e  C o mmis s io n  in 1992. De c is ion  No . 57875

(Ma y 18, 1992). Th e  s u b p a rt o f th e  ru le  re le va n t h e re ,  A.A.C . R 1 4 -2 -l0 3 (B)(ll)(g )
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provide s  tha t whe n a  utility ha s  a  ra te  filing pe nding be fore  the  Commis s ion, the  "time

clock" is  suspended if a  new applica tion is  filed. In Decis ion No. 57875, the  Commiss ion

e xpla ine d tha t the  re ma nd of a  ra te  de cis ion to the  Commiss ion by a  court is not a  ra te

filing and, the re fore , the  rule  does  not apply. Decis ion No. 57875, Attachment B a t 33-34

(copy a tta che d a t Ta b B). The  Orde r conclude s  tha t, notwiths ta nding the  Commiss ion's

cle a r s ta te me nt, the  re ma nd proce e ding orde re d by the  Court of Appe a ls  is  a  ra te  filing

and the  rule  is  triggered. Order a t 7. Thus , the  Order viola tes  Decis ion No. 57875 .

The  Orde r a ls o  s ta te s  tha t the  pe nde ncy o f the  re ma nd  p roce e d ing  is  a n

"extraordina ry event." Orde r a t 8. As  expla ined, howeve r, the  Commiss ion made  it cle a r

in De cis ion No. 57875 tha t the  re ma nd of a  de cis ion by a  court is  not a  ba s is  to s ta y a

u tility's  ra te  a pplica tion . a bout the

circums ta nce s  pre s e nte d he re . As  the  Commis s ion is  we ll a wa re , ra te  a pplica tions  a re

complica ted proceedings . The  pa rtie s ' pos itions  frequently change  during the  course  of a

case , requiring adjus tments  to schedules  and othe r filings . The  Commiss ion itse lf orde rs

amendments  to proposed decis ions , necess ita ting furthe r changes . Consequently, if the

re ma nd proce e ding ultima te ly re s ults  in a n orde r le a ding the  pa rtie s  to modify the ir

pos itions , then the  pa rtie s  a re  free  to make  such modifica tions , jus t a s  they would if othe r

circumstances  a rise  during the  course  of the  proceeding. This  is  hardly an "extraordinary"

s itua tion.

In short, the  only thing extraordina ry he re  is  the  Orde r's  fa ilure  to recognize  tha t a

utility cannot be  deprived of its  right to seek ra te  increases  based on a  specula tion about

the  pos s ible  outcome  of a  proce e ding orde re d by the  Court of Appe a ls . The  re ma nd

proceeding is  the  result of the  Court of Appea ls ' decis ion and manda te , and cannot se rve

as  basis  to prevent the  Company from seeking ra te  increases , as  the  Commission s ta ted in

Decis ion No. 57857. For these  reasons, the  Commissioners  should reconsider and reverse

the Order staying the 2007 rate  case.

More ove r, the re  is  no th ing  "e xtra ord ina ry"
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RES P ECTFULLY S UBMITTED this 24th day of January, 2008.

FENNEMORE CRAIG, P .C.

By
Norman D. James
Jay L. Shapiro
3003 North Centra l Avenue
Suite  2600
Phoenix, Arizona  85012
Attorneys  for Chaparra l City Wate r Company

mA.

Orig ina l and  thirteen (13) cop ies
of the foregoing were delivered
this 24th day of January, 2008, to:

Docke t Control
Arizona  Corpora tion Commiss ion
1200 W. Washington St.
P hoe nix, AZ 85007

Copy of the foregoing was hand delivered
this 24th day of January, 2008, to:

Chairman Mike  Gleason
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007

Commiss ione r Je ff Ha tch-Mille r
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007
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Commiss ione r Kris tin K. Mayes
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007
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MIKE GLEASON. Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

DOCKET no. W-02113A-07-0551IN THE MATTER OF THE APPLICATION OF
CHAPARRAL CITY WATER COMPANY, INC
AN ARIZONA CORPORATION. FOR A
DETERMINATION OF THE FAIR VALUE OF ITS
UTILITY PLANT AND PROPERTY AND FOR
INCREASES IN ITS RATES AND CHARGES FOR
UTILITY SERVICE BASED THEREON

PROCEDURAL ORDER

11

12 On September 26, 2007, Chaparral City Water Company, Inc. ("CCWC," "Company," or

13 "Applicant") filed with the Arizona Corporation Commission ("Commission") an application for a

14 rate increase

15 On October 26, 2007, the Utilities Division Staff ("Staff") of the Commission filed a letter

16 statingthat the application was found sufficient and classifying the Applicant as a ClassA utility

17 By Procedural Order issued November 30, 2007, a hearing was set on the application to

l g commence on July 8, 2008, and associated procedural deadlines were set, including deadlines for

19 retiling testimony and for public notice of the application and the hearing

20 The November 30, 2007, Procedural Order also granted intervention to the Residential Utility

21 Consumer Office ("RUCO") as requested in its November 19, 2007, Application to Intervene

22 On December 7, 2007, the Company tiled a Request to Modify Procedural Schedule in which

23 the Company requested a continuation of the hearing due to a conflict on. the part of counsel. A

24 telephonic procedural conference was held on December 13, 2007, for discussion of the need for an

25 extension of the deadline for a Commission Decision in this matter pursuant to A.A.C. R14-3

26 l03(B)(l l) (the Commission's "Time Clock Rule") in conjunction with the Company's requested

27 schedule modification

28 An Amended Rate Case Procedural Order was issued on December 19, 2007, continuing the

BY THE COMMIS S ION

S:\TWolfe\WaterRatesPO\CCWC07\070551motsuspo,doc



DOCKET NO. W-02113A-07-0551

1 he a ring on this  ma tte r from J uly 8, 2008, to J uly 21, 2008, a nd continuing a s socia te d proce dura l

2 deadlines.

3 On J a nua ry 3, 2008, the  Com m is s ion's  Utilitie s  Divis ion S ta ff ("S ta ff") file d a  Motion to

4 Suspend Time Clock ("Motion").

5 On J a nua ry 8 ,  2008, CCWC file d its  Re s pons e  in  Oppos ition to  the  Utilitie s  Divis ion 's

6 Motion to S us pe nd Time  Clock.

7 On January 10, 2008, RUCO filed its Response to the Utilities Division's Motion to Suspend

8 Time  Clock.

9 On January 14, 2008, Staff f iled its Reply to Company's Response to Staffs Motion to

10 Suspend Time Clock.

11 S ta ff' s  Motion

12

13

14

15

16

17

Statler's Motion requests that the Commission suspend the time clock in this proceeding due to

the fact that CCWC has a remand proceeding pending in Docket No. W-02113A-04-0616, in which

CCWC's rates are at issue ("Remand Proceeding"). 1 Staff stated in the Motion that since beginning

its review of the Company's rate application, Staff had begun to foresee potential complications

between the two simultaneously pending proceedings, and that suspension is appropriate pursuant to

A.A.C. R14-2-103(B)(l l)(g)2 and A.A.C. R14~2-l03(B)(11)(€).3

18

1 9

20

2 1

22

1 On September 30, 2005, the Commission issued Decision No. 68176, granting a rate increase to CCWC. CCWC
thereafter timely submitted an Application for Rehearing of Decision No. 68176, alleging that the Commission's order
was contrary to law, arbitrary and unsupported by the evidence. After CCWC's Application for Rehearing was denied by
operation of law, the Company tiled a Notice of Direct Appeal pursuant to A.R.S. § 40-254,01, appealing Decision No.
68176 to the Arizona Court of Appeals. The Arizona Court of Appeals, Division One, considered CCWC's appeal, and
on February 13, 2007, issued its Memorandum Decision ("Memorandum Decision"), The Memorandum Decision, per
Judge Lawrence F. Winthrop, Affirmed in Part, Vacated, and Remanded Decision No. 68176 to the Commission for
further determination. The remand hearing in Commission Docket No. W-02113A-04-0616, originally scheduled to
commence on October 16, 2007, is currently set to commence on January 28, 2008.

23

24

2 A.A,C. R14-2-103(B)(l 1)(g) provides as follows:
The time periods prescribedby subsection (B)(l l)(a) shall not be applicable to any tiling submitted by
a utility which has more than one rate application before the Commission at the same time.

25

26

27

28

3 A.A.C. Rl4~2~l03(B)(l l)(e) provides as follows:
Upon motion of any party to the matter or on its own motion, the Commission or the Hearing Officer
may determine that the time periods prescribed by subsection (B)(l l)(d) should be extended or begin
again due to:
(i) any amendment to a tiling which changes the amount sought by the utility or substantially

alters the facts used as a basis for the requested change in rates or charges; or
an extraordinary event not otherwise provided for by this subsection,(ii)

I

2
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1 Staff asserted in the Motion that A.A.C. R14-2-l03(B)(l 1)(g) was enacted to allow Staff

2 sufficient time to review each application independently prior to making its recommendation and to

3 prevent premature determinations on cases that may significantly affect one another, and that the

4 complicating effects of undertaking this rate case during the pendency of the Remand Proceeding is

5 the very result that A.A.C. R14-2-l03(B)(l 1)(g) is designed to avoid. Staff also argued in the Motion

6 that simultaneously pending and interrelated proceedings, such as the Remand Proceeding and this

7 rate case, should qualify as an "extraordinary event" for purposes of A.A.C. R14-2-l03(B)(l l)(e)(ii),

8 and that the likely issuance of an order in the Remand Proceeding in the midst of this rate case is also

9 likely to act as an "amendment to a filing which changes the amount sought by the utility or

10 substantially alters the facts used" as the basis for the requested relief, as described in A.A.C. R14-2-

l l 103(B)(l 1)(€)(i).

12 Staff stated in its Motion that the outcome of the Remand Proceeding will affect Staffs

13 analysis in this case in the areas of Fair Value Rate of Return ("FVROR"), Revenue Requirement,

14 and Rate Design. Staff explained that certain information typically included in Staffs testimony in a

15 rate proceeding in regard to the Company's current rates will not be available before an order is

16 issued in the Remand Proceeding, and further, that pro forma adjustments cannot be calculated

17 without knowing the level of rates ultimately established by such an order. Staff stated that with its

18 direct testimony due in this rate case on May 7, 2008, and the hearing in the Remand Proceeding

19 scheduled to commence on January 28, 2008, the potential for overlapping complications that A.A.C.

20 R14-2-l03(B)(l l)(g) is designed to avoid is evident.

21 CCWC's Response in Opposition to Staffs Motion

22 CCWC argues that Staff" s Motion must be denied. CCWC believes that Decision No. 57875

23 (May 18, 1992), the Rulemaking decision that approved ¢hang¢S"t6"A*A.c. R14~3-103, makes clear .

24 that A.A.C. R14-2-103(B)(1 l)(e) and (g) are not applicable to remand proceedings. The Company

25 argues that the Remand Proceeding is not a "filing" within the meaning of the regulation, such that

26 A.A.C. R14-2-l03(B)(1 l)(g) does not apply; that A.A.C. Rl4~2-l03(B)(l l)(e) does not apply

27 because the Company has not amended this rate application, and that the Remand Proceeding is not a

28 truly extraordinary event. CCWC argues that Staff faces an especially heavy burden in

3
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1

2

demonstrating that an event is extraordinary, quoting the Commission's comment in Decision No

57875 that
[a] r computation of the applicable time period will not even be considered unless an
amendment to a uti l i ty's ti l ing changes the amount of  rate relief  requested or
substantially alters the underlying facts, or unless an extraordinary event has occurred
This is intended to be a higher standard to meet Man "good cause

Decision No. 57875 at 29-30

The Company believes that the fact that Staff may have to apply a different rate of return in

this rate case once the Remand Proceeding is decided does not support a suspension of the time

clock, because Staff routinely changes its recommended rate of return when filing surrebuttal

testimony in a rate case, yet is able to make other necessary adjustments, including adjusting revenue

requirement and rate proposals. CCWC argues that because the outcome of die Remand Proceeding

is unknown, Staffs argument that the outcome may affect Staffs analysis is speculative. CCWC

also asserts a constitutional claim, stating that the pre-filed testimony and schedules accompanying

the application in this rate case show that the Company earned a rate of return of 2.8 percent during

2006, and that suspension of the time clock in this matter would violate the Company's due process

rights by causing unreasonable delay, impairing its earnings, and depriving it of the opportunity to

earn a fair return on the fair value of its utility plant and property devoted to public service

RUCO's Response to the Motion

RUCO states that it agrees with the Motion, and joins in for the reasons set forth by Staff.

RUCO believes that it would be an exercise in futility to enforce the time clock in this case, given

that CCWC has another proceeding pending in which rates are at issue. RUCO argues that allowing

the two matters to proceed concurrently will affect each party's analysis of the revenue requirement

and rate design, and further, that should this case proceed prior to the conclusion of the Remand

Proceeding proceeding, the parties would be establishing positions without the benefit of knowing

how the Commission intends to handle the FVROR issue

Staffs Reply to Companv's Response

In its Reply, Staff continues to urge that under the current circumstances, the Remand

Proceeding serves as the functional equivalent of an unfinished rate case, and it is therefore
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1 appropriate for the Commission to suspend this rate case either pursuant to A.A.C. R14-2

2 103(B)(l 1)(g), or as part of its analysis of whether "extraordinary circumstances" exist for purposes

3 of A.A.C. R14-2-l03(B)(1 IX)(ii). Staff responds to CCWC's argument that Decision No. 57875

4 makes clear that A.A.C. R14-2~l03(B)(11)(g) is not applicable to remand proceedings, stating that

5 while the Company's argument centers on that Decision's construction of the term "filing," and not

6 the construction of the tern "rate application," it is the construction of the temp "rate application" at

7 issue in this procedural dispute. Staff points out that the quoted comments to Decision No. 57875

8 were made in the context of a rulernaddng, and that statements made in such a context are necessarily

9 broad, general, and unrelated to any specific or individual application of the rules to any particular set

10 of facts. Staff believes that the Commission is not precluded from considering whether, under the

l l particular facts of this case, some exception to, departure from, or other consideration of the

12 Commission's statement in Decision No. 57875 regarding remand proceedings is warranted

13 Staff argues that in Decision No. 57875, the Commission discussed the importance of

14 finishing one rate case before beginning a second, and Staff asserts that this issue is the policy

15 underlying A.A.C. R14-2-1D3(B)(l 1)(g). Staff states that while it doesnot claim that every remand

16 proceeding would trigger A.A.C. R14-2-l03(B)(1l)(g), the pending Remand Proceeding in Docket

17 No. W-02113A-04-0616 is functionally equivalent to an unfinished rate case, because due to the

18 differing recommendations of the parties regarding the FVROR in the Remand Proceeding, the

19 ultimate rate level to be determined therein is the subject of debate. Staff asserts that the outcome of

20 the Remand Proceeding may substantially alter the facts underlying this rate case, and that this fact

21 triggers A,A.C. Rl4-2-103U3)(l1)(e)(i), which does not require that the Company have amended the

22 rate case. Staff believes that this same fact also allows the Commission to properly determine that

23 extraordinary circumstances exist, Pursuant tO A.A.C. R14-2-l03(B)(11)(e)(ii), and that iris the

24 nature and timing of this particular pending remand proceeding, in conjunction Addi the nature and

25 timing of this rate case, that supports a suspension of the time clock pursuant to that subsection of the

26 Time Clock Rule. Staff points out that if the hearing in the Remand Proceeding had commenced as

27 was originally scheduled in October 2007, the procedural issues related to the now-concurrent

28 proceedings would likely not exist at this time. Staff does not criticize the Company for requesting a
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1 four week continuance of the hearing, however, but states that parties should have the opportunity to

2 seek procedural schedules that allow them to adequately and appropriately prepare their testimony.

3 In response to CCWC's argument that the Motion should be denied because Staff routinely

4 changes its recommended rate of return when f iling surrebuttal testimony in a rate case, Staff

5 reiterates that the likely issuance of a final order in the Remand Proceeding in the midst of the time

6 period for refiling testimony in this case presents an unfortunate and uncommon complication, and

7 that some changes that may result from the Remand Proceeding, such as the typical bill analysis, go

8 beyond the types of changes that are more routinely adopted by Staff.

9 Finally, Staff  responds to CCWC's due process arguments, stating that because the

10 Company's claims regarding the adequacy of its rates in this rate case have not yet been adjudicated

l l the Company's due process assertions amount to a claim that it has a protected constitutional right in

12 the existing rate case procedural schedule, and that the Company cited no authority supporting such

13 an argument.

14 Analvsis

15 As Staf f  states in i ts Reply,  the Memorandum Decision cal l s into quest ion the

16 constitutionality of the methodology upon which the Commission has relied for a period of years to

17 determine FVROR in the course of ratemaidng regulation of public service corporations. CCWC

18 correctly states that the outcome of the Remand Proceeding, in which the hearing is scheduled to

19 commence on January 28, 2008, is unknown. CCWC argues that this fact renders speculative Staff' s

20 argument that the Remand Proceeding outcome may affect Staffs analysis. It appears, however, that

21 speculation regarding FVRDR and its implications in their preparation for this rate case is exactly

22 what Staff and RUCO wish to avoid, by their request to suspend the time clock in this rate case until

23 the parties have the benefit of knowing, from the outcome of the Remand' Proceeding, how the

24 Commission intends to handle the FVROR issue.

25 The Commission issued Decision No. 68176 on September 30, 2005, in Docket No. W

26 021 l3A~04-0616, ruling on the Company's rate request. The Memorandum Decision affirmed in

27 part, vacated, and remanded Commission Decision No. 68176 to the Commission for further

28 determination. Commission Docket No. W-02113A-04-0616, which is a rate application filed by the

6
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1 Company, is  currently open, with the  remand hea ring, origina lly scheduled to commence  on October

2 16,  2007,  curre ntly s e t to  com m e nce  on J a nua ry 28 ,  2008,  due  to  a  re que s t for a  four-we e k

3 continua nce  file d by the  Compa ny. The  pa rtie s  ha ve  file d te s timony in tha t docke t indica ting the ir

4 positions, and the  outcome of the  case  may very well be  a  change  in the  ra tes  established by Decision

5 No. 68176. On S e pte mbe r 26, 2007, CCWC file d the  ins ta nt a pplica tion in this  docke t, re que s ting

6  ra te  re lie f The  Com pa ny c le a rly ha s  two docke ts  pe nding  a t the  Com m is s ion  in  which  the

7 Company's  ra te s  a re  to be  de te rmined. A.A.C. R14-2-103(B)(11)(g) provides  tha t the  "[t]ime  pe riods

8 pre scribe d by subse ction (B)(l 1)(a ) sha ll not be  a pplica ble  to a ny filing submitte d by a  utility which

9 has  more  than one  ra te  applica tion be fore  the  Commission a t the  same  time ." The  Company a rgues

10 tha t the  Commiss ion Rule s ' de finition of a  "tiling" does  not encompass  the  remand of a  ra te  decis ion

l l by a  court, but the  Company does  not address  the  e ssentia l fact a t issue  in the  Motion, which is  tha t

12 the  Compa ny ha s  more  tha n one  ra te  a pplica tion pe nding Commiss ion cons ide ra tion a t this  time

13 Unde r A.A.C. R14-2-103(B)(1 l)(g), until the  fina l dis pos ition of Docke t No. W-02113A-04-0616

14 the  time  pe riods  in the  Time  Clock Rule  a pply ne ithe r to the  Re ma nd P roce e ding nor to this  ra te

l5 a pplica tion

16 We  do not ta ke  this  ma tte r lightly. We re  the  is sue  a  s imple  ma tte r of the  pe nding Re ma nd

17 P roceeding be ing pursued concurrently with this  pending ra te  proceeding, the re  might not be  a  need

18 to suspend the  time  clock in this  ra te  case , even though suspension would be  proper under the  Time

19 Clock Rule . However, the  Remand P roceeding is  be ing conducted to in orde r to address  a  core  ra te

20 issue  in a  ra te  a pplica tion dirt will a ffe ct the  outcome  of this  ra te  proce e ding. It is  the re fore  highly

21 like ly tha t the  outcome  of die  Re ma nd P roce e ding will ha ve  a n e ffe ct on pos itions  ta ke n by the

22 parties  to this  case , including the  Company

23 The  Compa ny ha s  ma de  a n a lle ga tion re ga rding cons tiMtioha l rights . As  S ta ff a rgue s , the

24 Company's due  process arguments against a  time clock suspension are  based on as~yet u adjudica ted

25 factua l cla ims in this  case . It is  impossible  to know a t this  time  whe ther a  time  clock suspension may

26 re sult in a ny impa irme nt of e a rnings  or de priva tion of the  opportunity to a m a  fa ir re turn on the  fa ir

27 va lue  of the  Company's  utility plant and prope rty devoted to public se rvice . in addition, it is  unclea r

28 whe the r a  suspe ns ion will re sult in a ny de la y of a  fina l orde r in this  proce e ding. If the  time  clock 5
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practicable following the Commission's final order in Docket No. W-02113A-04-0616,

1 we re  not s us pe nde d, the  tim ing of the  imple me nta tion of ne w ra te s  purs ua nt to the  Compa ny's

2 re que s t in this  docke t might ve ry we ll be  de la ye d to the  sa me  e xte nt, or poss ibly e ve n furthe r tha n

3 with a  time  clock suspension, in the  circumstance  tha t the  pa rtie s  might be  required to file  additiona l

4 te s timony, or tha t the  re cord of this  proce e ding might re quire  re -ope ning following the  he a ring, or

5 both. A short continua nce  of this  ra te  ca se  is  re a sona ble . It will a void a ny ne ce ss ity of wa s te d a nd

6 duplica tive  e fforts  for a ll pa rtie s , a nd will quite  poss ibly a llow the  Compa ny to a void a dditiona l ra te

7 ca se  e xpe nse  for its  ra te pa ye rs . We  will re quire  tha t the  pa rtie s  continue  to conduct discove ry a nd

8 case  prepara tion to the  grea test extent possible  during the  dura tion of the  continuance , such tha t any

9 de lay in implementa tion of ra te s  will be  minima l.

10 The  timing of this  ra te  case , in conjunction with the  uncommon na ture , and the  timing, of the

l l pe nding Re ma nd P roce e ding cons titute s  a n e xtra ordina ry circumsta nce , pursua nt to A.A.C. R14-2

12 l03(B)(1 l)(e )(ii). S ta ff ha s  shown, by its  a rgume nts  summa rize d a bove , tha t sufficie nt jus tifica tion

13 exists  for suspension of the  time  clock pursuant to tha t subsection of the  Time Clock Rule .

14 IT IS  THEREFORE ORDERED tha t the  Utility Divis ion S ta ffs  Motion to  S us pe nd Tim e

15 Clock is  he re by gra nte d pursua nt to A.A.C. R14-2-l03(B)(l l)(g), or in the  a lte rna tive , pursua nt to

16  A.A.C.  R14-2 . -l03(B)(l 1xe (ii).

17 IT IS  FURTHER ORDERED tha t the h ea rin g a nd tiling de a dline s  in the  a bove -ca ptione d

18 matte r currently se t to commence  on July 21, 2008, a re  hereby co n tin u ed pursuant to A.A.C. R14-2

i n 103(B)(l l)(g ) a nd  A.A.C.  R14-2-l03(B)(l l)(e )(ii),  a nd s h a ll b e  re s e t  to  c o n tin u e  a s  s o o n as

20 a  pending

21 matte r in which the  ra tes of Chaparra l City Water Company, Inc. a re  a lso be ing considered.

22 IT IS  FURTHER ORDERED tha t in orde r to minimize  a ny de la y in imple me nta tion of ne w

23 ra tes  pursuant to this  applica tion, a ll pa rtie s  sha ll continue  to conduct discovery and case  prepara tion

24 to the  grea test extent possible  during the  dura tion of the  continuance .

25 IT IS  FURTHER ORDERED tha t a ll pa rtie s  mus t comply with Rule s  31 a nd 38 of the  Rule s

26 p ro

27 hoe  vice .

28

:

I
I

8
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IT IS  FURTHER ORDERED tha t the  Adminis tra tive  La w J udge  ma y re scind, a lte r, a me nd,

or wa ive  any portion of this  P rocedura l Orde r e ithe r by subsequent P rocedura l Orde r or by ruling a t

hearing.

Dated this day of January, 2008.

(
---.»'

ADMINIS TRATIVE LAW JUDGE

Norman D. James
Jay L, Shapiro
FENNEMORE CRAIG
3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012

Ernes t G. J ohns on, Director
Utilitie s  Divis ion
ARIZO NA CO RP O RATIO N CO MMIS S IO N
1200 Wes t Washington S treet
P hoe nix, AZ 85007

ARIZO NA REP O RTING  S ERVICE INC.
2200 North Centra l Avenue, Suite  502
P hoenix, AZ 85004

Scott S . Wa kefield, Chief Couns el
R E S IDE NTIAL UTILITY
CONS UMER OFFICE
1 I 10 West Washington, Suite 220
P hoe nix, AZ 85007

4.4:

By: r /
Debra BroyT
Secretary t ce nt Wolfe

1 IT IS  FURTHER ORDERED tha t withdra wa l of re pre se nta tion mus t be  ma de  in complia nce

2 with A.A.C. R14-3~104(E) and Rule  1.16 of the  Rules  of P rofess iona l Conduct (under Rule  42 of the

3 Rules of Arizona  Supreme Court). Representa tion before  the  Commission includes appearances a t a ll

4 hearings and procedura l confe rences, a s  we ll a s  a ll Open Meetings for which the  matte r is  scheduled

5 for d is c us s ion ,  un le s s  c ouns e l ha s  p re v ious ly be e n  g ra n te d  pe rm is s ion  to  withdra w by the

6 Adminis tra tive  Law J udge  or the  Commission.

7 IT lS  FURTHER GRDERED tha t the  Ex P a rte  Rule  (A.A.C. R14~3-113 Unauthorized

8 Com m unica tions ) a pplie s  to this  proce e ding a nd s ha ll re m a in in e ffe ct until the  Com m is s ion's

9 Decision in this  matte r is  fina l and non-appea lable . ,

10

11

12

13
1 4

15

1 6

17 Copie s  of he  foregoing ma iled/de live red
l g this 9 l9 "f da y ofla nua ry, 2008, to:

1 9

2 0

2 1

2 2

23

24

25

26

27

28

9

Christopher Keeley, Chief Counsel
Janet Wagner, Senior Staff Counsel
Legal Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, AZ 85007

9
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DOCKET NO • R-0000-91-347

6
IN THE MATTER OF THE PROPOSED
AMENDMENTS TO A.A.C. R14-2-103
CONCERNING RATE APPLICATION
MANAGEMENT.

DECISION NO. 57875
7

)
)
)
)
) OPINION AND ORDER

8
DATES OF HEARING:

g

January 23 and 30, 1992

Phoenix and Tucson, ArizonaPLACES OF HEARING:
10

PRESIDING OFFICER: Beth Ann Burns
11

IN ATTENDANCE :
12

Chairman Renz D. Jennings
Commissioner Marcia Weeks
Commissioner Dale H. Morgan

13

;
f

APPEARANCES : Mr. Stephen J . Berg, Attorney ,
Division, on behalf of the Staff
Arizona Corporation Commission.

Legal
o f the

15
BY THE COMMISSION!

16 1991, the Arizona

17

18

19

20
for the Commission's processing of rate

By Decision No. 57603, dated November 6,

Corporation Commission ("Commission") promulgated proposed amendments

to A.A.C. R14-2-103 which would, inter alia, change the gross annual

operating revenue amounts for the various utility classifications and

establish time limits
21

applications.
22

23

24

By Procedural Order dated November 14, 1991, a hearing in this

matter was scheduled for January 23, 1992 in phoenix, Arizona and

January 30, 1992 in Tucson, Arizona for the purpose of taking public
25

The Procedural Order also setcomments. on the proposed amendments.
26

February 14, 1992 as the deadline for filing written public comments
I

on the proposed amendments.
28

1
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x 1

2

3 the

4

5

6

On December 23, 1991, notice of the proposed Rulemaking was

published in the Arizona Administrative Register.

The hearing commenced as scheduled. At the hearing,

Commission's Staff ("Staff") explained the proposed amendments and

representatives of various public service corporations and interested

parties offered comments. Written comments were also received by the

Commission.7

8 DISCUSSION

9 A.A.C. R14-2-103 sets forth the filing requirements which a

10

11

public service corporation must meet in submitting an application to

the Commission for a change in its authorized rates and charges. The

12

13

rule, however, does not provide any timelines for processing such an

application.
W

,F 14 A.A.C. R14-2-103 is being amended to include rate application

increase to a more15 The amendments will:

16

17

management measures •

realistic level the amounts used to identify utility classifications

according to gross annual operating income; impose internal timelines

18 for the Commission's processing of rate applications; and establish,

a deadline for issuing a final19 for each utility classification,

20 Commission Order in rate cases of 12 months for Class A and B

21 companies, 9 months for Class C companies, 6 months for Class D

22 companies and 4 months for Class E companies.

Commission fails to meet the deadline, the amendments allow the

In the event the

23

24

25

26

27

utility to pursue interim rate relief, subject to bond and later

refund, pending issuance of the final order.

The Commission finds that the proposed amendments set forth in

Attachment A, attached hereto and incorporated herein by reference,

will establish reasonable rate application management measures to28

3
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1

2

improve the efficiency of, and provide greater predictability in, the

rate The intoreview process. amendments being

consideration the comments submitted in this docket, as discussed in

adopted take

3

4

5

6

the Concise Explanatory Statement, Attachment B, attached hereto and

incorporated herein by reference.

** * * * *

7 Having considered the entire record herein and being fully

8 advised in the premises, the Commission finds, concludes, and orders

9 that :

10 FINDINGS OF FACT

11 1. The proposed amendments to A.A.C. R14-2-103 are set forth in

12 Attachment A.

13 The purpose of the proposed amendments

reasonable rate application management measures to

2. is to establish

14

15

improve the

efficiency of, and provide greater predictability in, the rate review

16 process 9

17 Explanatory

amendments is set forth in Attachment B.

3. The Concise Statement for the proposed

18

19 4.

20

21

The notice of Rulemaking has been filed with the Secretary

of State and was published in the Arizona Administrative Register on

December 23, 1991.

22 5.

23

A public hearing in this matter was held on January 23, 1992

in Phoenix, Arizona and January 30, 1992 in Tucson, Arizona.

24 CONCLUSIONS OF LAW

25 1. Pursuant to Article XV, Section 3/ o f the Arizona

26

27

Constitution and A.R.S. §§40-202, 40-203, 40-243, and 40-250, the

Commission has jurisdiction to adopt the proposed amendments.

28

E
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I

1 2. Notice of the hearing has been given in the manner

2

3

prescribed by law.

Adoption of the proposed amendments is in the public3.

4 interest .

5 4. The Concise Explanatory Statement set forth in Attachment B

6 should be adopted.

7 ORDER

8

9

10

IT IS THEREFORE ORDERED that the proposed amendments to A.A.C.

R14-2-103, as set forth in Attachment A, and the Concise Explanatory

Statement, ,as set forth in Attachment B, are hereby adopted.

IT IS FURTHER ORDERED that the enforcement of this Order is11

12

8a
I

13

14

hereby stayed until either the Attorney General certifies the rule or

the Commission receives a f adorable determination in State of Arizona

v. Arizona Corporation Commission, 1 CA-CV 90-665, whichever occurs

15 first |

16 IT IS FURTHER ORDERED that this Decision shall become effective

17

18

immediately.

BY ORDER OF THE ARIZONA DRATION COMMISSION.

19

20 Ur

CHA
W m
OMMISSI

4.ER
~p.4,4,z(3m23,..

COMMISSION
21

22

23

N WITNESS WHEREOF, I, JAMES MATTHEWS, Executive
Secretary of the Arizona Corporation Commission, have
hereunto set my hand and caused the official seal of
the Commission to be affixed at the Capitol, in the
city of Phoenix, this 18 day of IMP _ , 1992.

24

25
v/I/1Q12l2%ws

26 JAMES MATTHEWS
ECUTIVE SECRETARY

27

28 DISSENT
Babs
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1 ATTACHMENT B

2 CONCISE EXPLANATORY STATEMENT

3

4 Commission

The proposed amendments to A.A.C. R14-2-103 were adopted by the

in Decision No. 57603 (November 6, 1991) I This

5 explanatory statement is provided to comply with the provisions of

6 A.R.S. §41-1027.

7 1. REASONS FOR ADOPTING THE PROPOSED AMENDMENTS

8 A.A.C. R14-2-103 sets forth the filing requirements which a

9

10

public service corporation must meet in submitting an application to

the Commission for a change in its authorized rates and charges.

11 The rule, however, does not provide any timelines for processing

12 such an application.

13 A.*A.c. R14-2-;Q3 is being amended to establish reasonab.e..kg-;_te

1

E

14 application management meagureg to improve the efficiency of, and

15 provide greater predictability in, the rate review process. The

16 amendments will: increase to a more realistic level the amounts

17 used to identify utility classifications according to gross annual

18 operating income; impose internal timelines for the Commission's

19 processing of rate applications; and establish , for e a c h

20 classification, a deadline for issuing a final Commission Order i n

21 rate cases of 12 months for Class A and B companies, 9 months for

22 Class C companies, and 6 months for Class D and E companies . In the

23 event the Commission fails to meet the deadline, the amendments

24 allowthe utility to pursue interim rate relief, subject to bond and

25 later refund, pending issuance of the final Order.

26

27

28
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1 Q- A.A.c. R14-2-10:-MB) (11) (g)
Clock To Multiple Filings

Inapplicability of The Time

2
Issue: A.A.C. R14-2-103(B) (11) (g) provides that the time

3
clock "shall not be applicable to any filing submitted by a utility

4
which has more than one rate application before the Commission at

5
the same time."10 Once again, the comments submitted by the

6
industry seek to eliminate or limit the scope of the provision.

7
The AAEC, Aps, and U s West urge the elimination or limitation

8

9

10

11

12

13

; 14

15

16

17

18

19

of this subparagraph because it would allow the filing of an

emergency rate case to toll the time clock on a utility's pending

application for permanent rate relief. U S West argues that the

utilities have a right to seek rate relief and that rendering the

deadlines inapplicable to multiple filings would be punitive.

U S West and Arizona Water are concerned that the phrase "more

than one rate application" could be interpreted to include tariff

filings. The AAEC, Citizens, and Southwest Gas fear that the phrase

will be interpreted to prohibit more than one regulated subsidiary,

department, or division of a utility from having simultaneous rate

applications pending under the time clock. They seek the addition

of language limiting the provision in accordance with their
20

concerns I
21

22

23

24

Citizens, Aps, and Southwest Gas have suggested exemptions to

this subparagraph which would not permit the time clock to be tolled

for multiple applications if the initial filing had not been

completed within the applicable time period or if an application had
25

26

27

28

10 In the initially proposed amendments, this provision was
included as A.A.C. R14-2-103(B) (11) (d) . The changes to the rule
adopted by the Commission herein have caused the subparagraph to be
renumbered as A.A.C. R14-2-103(B)(11)(g).

4
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4 ,.

'=,p 1 been remanded t o the Commission by a court o f competent

2 jurisdiction.

3 staff opposes the elimination this provision.

believes that the time clock should be tolled on a permanent rate

of Staff

4

5

6

7

8

9

10

case if a n emergency case i s filed because processing multiple

applications drains the Commission's resources and because the

latest filing changes the relevant facts and circumstances or will

be substantially effected by the outcome of the previous filing.

Staff does not interpret this provision as applying to tariff

rate applications separate subsidiaries,or the of

11

filings

departments, or divisions.

Evaluation:12

13

The Commission agrees with the Staff that A.A.C.

R14-2-103(B) (11) (g) is an essential element of the time clock rule

and should be retained.14

15

16

17

18

19

20

21

This is not a punitive provision. Rather,

it will allow the Commission to focus its efforts on the speedy

completion of the emergency filing to get needed rate relief in

place and then process the permanent application. This rational is

equally applicable to multiple filings which are pending due to the

failure to process the first case within the prescribed timetable.

It is important to complete that first case and implement new rates

before turning attention to the subsequent filing.

The Commission also shares Staff's interpretation that tariff22

23 and rate o f a company's separate rate

24

filings applications

jurisdictions are not covered by this provision. We do not believe

25 that an amendment is necessary, however . The definition of a filing

26 in A.A.c. R14-2-103(A)(3)(q) clearly does not encompass these

»

27 matters nor the remand of a rate decision by a court.

28 Resolution: No amendment to the proposed rule is necessary.

R iv
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